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§	1231(b)(3)	treatment	in	figuring	gains	and	losses	and	should	
also be considered eligible for occupancy of a “single purpose 
agricultural structure”12 based on presently available authorities. 
It should be noted that § 168(e), (i) authorizing “single purpose 
agricultural structures” as 10-year property does not explicitly 
require	“trade	or	business”	status	but	because	it	is	well	known	
that	dogs	and	cats,	for	example,	are	also	owned	and	held	as	pets,	
that	would	make	them	ineligible	in	that	capacity	for	§	1231(b)	
status.13
ENDNOTES
 1  Pub. L. No. 99-514, § 201(a), 100 Stat. 1986), amending I.R.C. 
§	168(e)(1)	(classification	rule;	168(b)(1)	(depreciation	rate).
 2  I.R.C. § 168(e)(3)(D).
 3  I.R.C. § 168(i)(13).
 4  I.R.C. § 168(i)(13)(B)(iv).
 5  I.R.C. § 168(i)(13)(B)(iii).
 6  I.R.C. § 1231(b)(3).
 7  I.R.C. § 1231(b)(3)(A), (B).
 8  The	statute	excludes	“poultry”	from	the	definition	of	livestock	
and is perhaps responsible for the bar in the regulations for 
‘poultry, chickens, turkeys, pigeons [and] geese.’
 9  Treas. Reg. § 1.1231-2(a)(1). See I.R.C. § 1231(b)(3).
 10  Rodgers Dairy Co. v. Comm’r, 14 T.C. 66 (1950).
 11  Slawek	v.	Comm’r,	T.C.	Memo.	1987-438.
 12  I.R.C. §§ 168(e), (i), 168(e)(3)(D).
 13  Some states for state tax purposes, for example, do not include 
dogs, cats and birds kept as pets for pleasure or recreation as 
livestock. See Colorado Sales Tax Guide, Reg. 39-266-716.4. 
Compare	Ohio	Bull.	No.	15	which	specifies	that	dogs	are	included	
in	livestock.	Keep	in	mind	that	the	issue	in	this	article	is	one	of	
federal	tax	law,	not	state	tax	law.	
1(b),	 defines	 “livestock”	 to	 include	 “.	 .	 	 .	 	 cattle	 and	horses,	
regardless of age, held by the taxpayer for draft, breeding, dairy, 
or sporting purposes, and held . . . for 24 months or more from 
the date of acquisition, and . . . other livestock, regardless of 
age, held by the taxpayer for draft, breeding, dairy, or sporting 
purposes, . . . and held for 12 months or more from the date of 
acquisition. Such term does not include poultry.”7 The regulations 
promulgated	under	I.R.C.	§	1231(b)(3)	go	a	step	further	–
	 “In	the	case	of	cattle,	horses	or	other	livestock	–(3)	”.	.	.	
the	term	‘livestock’	is	given	a	broad,	rather	than	a	narrow	
interpretation and includes cattle, hogs, horses, mules, 
donkeys, sheep, goats, fur-bearing animals and other 
mammals.	However,	it	does	not	include	poultry,	chickens,	
turkeys, pigeons, geese,8	other	birds,	fish,	frogs,	reptiles,	
etc.”9
That passage in the regulations is important by emphasizing that 
the term “livestock” is to be given “. . . a broad, rather than a 
narrow	interpretation”	and	by	stating	that	“other	mammals”	are	
eligible to be considered livestock. 
 In support of the argument that the positions taken in the 
regulations under I.R,C. § 1231(b) should be extended to other 
animals used in a trade or business, the Tax Court has held that 
dogs produced or held for a trade or business purpose and used 
for advertising purposes are depreciable and the costs associated 
therewith	are	deductible.10	Likewise,	in	a	more	recent	Tax	Court	
decision,	a	guard	dog	was	deemed	a	capital	asset	with	a	10-
year	useful	life	and	was	eligible	for	investment	tax	credit	and	
depreciation.11	In	both	cases,	the	dogs	were	considered	to	have	
been used in a trade or business.
In conclusion
 It appears that any animal that is a member of the mammalian 
order and is used in a trade or business should be eligible for 
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BANkruPTCy
CHAPTEr 12
 DISMISSAL.	The	debtors,	husband	and	wife,	filed	for	Chapter	
12	in	April	2013.	The	debtors	obtained	a	confirmed	plan	which	
contained	the	following	provision:	“If	the	Debtors	default	in	the	
terms	of	this	Stipulation,	which	default	continues	for	21	days	after	
notice	of	same,	then,	upon	the	filing	with	the	Court	of	an	affidavit	
of default by . . .[the secured creditor], it shall be automatically 
entitled	to	an	order	lifting	the	automatic	stay,	without	the	necessity	
of any hearing.” The debtors defaulted on their plan payments to 
two	secured	creditors	and	 the	creditors	filed	a	notice	of	default	
with	the	court	after	several	weeks.	Prior	to	the	secured	creditors’	
filing	of	default	notices	with	the	court,	the	debtors	filed	a	voluntary	
dismissal	of	the	case.	A	hearing	on	the	voluntary	dismissal	was	held	
at the same time that the Bankruptcy court ruled on the notices of 
default. The court granted the dismissal and entered an order lifting 
the	bankruptcy	stay.		The	debtors	refiled	for	Chapter	12	one	month	
later and the creditors objected that, under Section 109(g)(2), the 
debtors	were	 no	 longer	 eligible	 for	Chapter	 12.	Section	 109(g)	
prohibits	a	debtor	from	filing	a	Chapter	12	case	within	180	days	
after a prior case if the debtor requested and obtained a voluntary 
dismissal	 of	 the	 case	 following	 the	filing	of	 a	 request	 for	 relief	
from the automatic stay. The creditors argued that the stipulation 
in	the	confirmed	plan	operated	as	the	“request	for	relief	from	the	
automatic stay.” The debtors argued that the stipulation in the plan 
required	the	creditors	to	file	a	notice	of	default	as	the	“request	for	
relief from the automatic stay.” The court noted that a request for 
relief	from	the	automatic	stay	required	a	filing	of	a	motion	and	that	
the stipulation did not provide for the granting of the relief from the 
automatic	stay	but	provided	only	for	the	filing	of	notice	of	default	
as a means to obtain relief from the automatic stay. Because the 
debtors	filed	their	dismissal	motion	prior	to	the	filings	of	the	notices	
of default, the court held that Section 109(g) did not prevent the 
debtors	from	refiling	their	case	within	180	days	after	the	voluntary	
dismissal. In re Herremans, 2015 Bankr. LEXIS 2201 (Bankr. 
W.D. Mich. 2015).
FEDErAL TAX
 SALE OF CHAPTEr 12 PrOPErTy. The debtors, husband 
and	wife,	filed	for	Chapter	12	and	obtained	a	confirmed	plan.	The	
children.	The	settlor	had	died	as	well	as	the	two	children	and	under	
the	trust	provisions,	a	trust	was	created	for	the	remainder	holders,	
which	were	the	settlor’s	three	grandchildren.		The	trustee	converted	
the	trusts	to	a	total	return	unitrust	pursuant	to	state	law.	Under	the	
conversion, in each taxable year until the death of each grandchild, 
the	trustee,	in	its	uncontrolled	discretion,	would	pay	to,	or	apply	
for	the	benefit	of,	any	one	or	more	of	the	group	consisting	of	such	
grandchild	and	such	grandchild’s	issue	who	are	living	from	time	to	
time an amount or amounts equal to 5 percent of the net fair market 
value of their respective trusts’ assets valued as of the last business 
day of each of the immediately three preceding taxable years. The 
IRS ruled that the conversion of the trusts did not subject the trusts 
to GSTT. Ltr. rul. 201528029, March 16, 2015.
FEDErAL INCOME 
TAXATION
 ACCOuNTING METHOD.	 The	 taxpayer	 was	 a	 parent	
corporation	on	 the	 accrual	method	of	 accounting	which	filed	 a	
consolidated return for itself and subsidiaries. In the tax year, the 
taxpayer	acquired	another	corporation	as	a	subsidiary	which	used	
the	cash	basis	of	accounting.	The	taxpayer	was	unable	to	timely	
file	its	return	for	the	tax	year	and	also	failed	to	timely	file	Form	
7004, Application for Automatic Extension of Time to File Certain 
Business Income Tax, Information, and Other Returns. Thus, the 
taxpayer	also	failed	to	file	a	Form	3115,	Application	for	Change	
in	Accounting	Method,	with	a	timely	filed	return	and	failed	to	file	
a	timely	copy	of	the	Form	3115	with	the	IRS.	The	IRS	granted	the	
taxpayer	a	60	day	extension	of	time	to	file	the	From	3115	and	a	
copy to the IRS. Ltr. rul. 201528031, March 18, 2015.
 ALIMONy.	The	taxpayer	was	divorced	and	as	part	of	the	divorce	
proceedings,	the	taxpayer	made	two	sets	of	payments	to	the	former	
spouse.	The	first	set	of	payments	were	designated	as	bridge-the-
gap alimony and for health insurance for the former spouse and 
children.	The	second	payment	was	made	in	a	lump	sum	of	$45,000	
and	was	treated	by	the	former	spouse	as	payment	of	attorney’s	fees	
and	property	settlement	and	was	not	claimed	as	alimony	on	 the	
spouse’s return. The court looked at the second payment under the 
four factors of I.R.C. § 71(b)(1) and found only the fourth factor as 
in	dispute:	(4)	whether	the	taxpayer	had	any	liability	to	make	the	
payment in the case of the spouse’s death. In this case, the second 
payment	was	not	made	pursuant	to	any	agreement	that	the	payment	
was	not	to	be	made	if	the	spouse	died	before	payment	was	made;	
therefore,	 the	court	 looked	at	Florida	 law	 to	determine	whether	
the	taxpayer	was	liable	for	the	payment	even	if	the	spouse	died.	
Because	the	payment	was	made	in	a	lump-sum,	the	court	held	that	
Florida	law	vested	a	right	in	the	spouse	to	payment	which	survived	
the death of the spouse. Therefore, the court held that the second 
payment	was	not	deductible	as	alimony	paid	by	the	taxpayer.	Muniz 
v. Comm’r, T.C. Memo. 2015-125.
 The taxpayer’s divorce settlement agreement provided for the 
spouse to receive the marital home and the taxpayer to receive 
another	residential	property.	The	taxpayer	was	required	to	make	
monthly	 payments	 for	 60	months	 as	 nonmodifiable	 lump-sum	
alimony.		The	taxpayer,	however,	agreed	to	transfer	the	residential	
plan	provided	for	sale	of	farmland	and	machinery	with	the	federal	
taxes	“classified,	treated	and	discharged	as	unsecured	claims.”	The	
debtors argued that items and land transferred post-petition in 2010 
and	2011	would	be	treated	as	unsecured	claims	under	11	U.S.C.	§	
1222(a)(2)(A). The IRS argued that Section 1227 does not bind the 
IRS	to	 the	confirmed	plan	provisions	because	 the	IRS	was	not	a	
creditor	in	the	Chapter	12	and	the	confirmed	plan	provision	regarding	
the treatment of the taxable gain from the sale of farm assets involved 
only post-petition taxes. The Bankruptcy Court initially agreed, 
noting	that	Section	101(10)	defines	creditors	as	an	“entity	that	has	a	
claim against the debtor that arose at the time of or before the order 
for relief concerning the debtor.” In addition, the court cited Hall 
v. United States, 2012-1 U.S. Tax Cas. (CCH) ¶ 50,345, 132 S. Ct. 
1882 (2012)	which	held	that	post-petition	sales	of	farm	assets	in	a	
Chapter	12	case	were	not	entitled	to	Section	1222	treatment	because	
no estate existed to incur the tax from the sales. On rehearing, the 
court	held	that	the	confirmed	plan	was	governed	by	In re Knudsen, 
581 F.3d 696 (8th Cir. 2009) and not Hall	because	the	confirmation	
of	the	plan	was	final	order	entered		before	Hall	was	decided.	Thus,	
the	court	held	that	the	plan	provisions	were	to	be	applied	to	the	tax	
claims. In re Legassick, 2015 Bankr. LEXIS 2239 (Bankr. N.D. 
Iowa 2015), rev’g on rehearing, 528 B.r. 777 (Bankr. N.D. Iowa 
2015).
FEDErAL FArM
PrOGrAMS
 NO ITEMS.  
 FEDErAL ESTATE
AND GIFT TAXATION
 ALLOCATION OF BASIS FOr DEATHS IN 2010. The 
decedent died in 2010 and the executor retained a tax professional 
to	advise	on	estate	tax	matters	including	the	necessity	to	file	a	Form	
8939, Allocation of Increase in Basis for Property Acquired from a 
Decedent.	The	tax	professional	failed	to	prepare	and	file	the	Form	
8939 before January 17, 2012.  The estate requested an extension 
of	time	pursuant	to	Treas.	Reg.	§	301.9100-3	to	file	the	Form	8939	
to make the I.R.C. § 1022 election and to allocate basis provided 
by I.R.C. § 1022 to eligible property transferred as a result of the 
decedent’s death. Notice 2011-66, 2011-2 C.B. 184 section I.D.1, 
provides	that	the	IRS	will	not	grant	extensions	of	time	to	file	a	Form	
8939	and	will	not	accept	a	Form	8939	filed	after	the	due	date	except	
in four limited circumstances provided in section I.D.2: “Fourth, an 
executor may apply for relief under § 301.9100-3 in the form of an 
extension	of	the	time	in	which	to	file	the	Form	8939	(thus,	making	
the Section 1022 election and the allocation of basis increase), 
which	relief	may	be	granted	if	the	requirements	of	§	301.9100-3	are	
satisfied.	The	IRS	granted	an	extension	of	time	to	file	the	election.	
Ltr. rul. 201527010, March 12, 2015.
 GENErATION SkIPPING TrANSFErS. The settlor created 
an	irrevocable	trust	prior	to	September	25,	1985	for	the	settlor’s	two	
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property back to the spouse in lieu of the alimony payments. The 
taxpayer claimed a loss on the transfer of the property equal to the 
amount of alimony obligation released. The court noted that I.R.C. 
§ 71(b)(2) provides that a transfer of property is made incident to a 
divorce	if	made	under	a	divorce	instrument	and	occurs	within	one	
year	after	the	divorce.	Under	I.R.C.	§	1041(a),	no	loss	or	gain	is	
recognized	on	the	transfer	between	former	spouses	if	made	incident	
to a divorce. Because the taxpayer transferred the property to the 
former	spouse	within	one	year	after	 the	divorce	and	the	divorce	
agreement	was	modified	to	deem	the	transfer	as	meeting	the	alimony	
obligation,	the	taxpayer	loss	was	properly	disallowed	by	the	IRS.	
The court also held that the transfer did not qualify as a deductible 
alimony	 payment	 because	 the	 payment	was	 not	made	 in	 cash.	
Mehriary v. Comm’r, T.C. Memo. 2015-126.
 CONSErVATION EASEMENTS. The	 taxpayers	 were	
limited	 partnerships	which	 purchased	 undeveloped	 rural	 land	
for development into residential properties. The taxpayer sold 
limited	partnership	interests	in	exchange	for	the	right	to	own	a	five	
acre residential parcel. The taxpayer also granted a conservation 
easement	over	a	portion	of	the	property.	The	easement	allowed	the	
limited partners to alter the boundaries of their parcels, although 
they could not increase the total land of any parcel. The IRS denied 
a deduction for the value of the conservation easement because the 
grant	was	not	in	perpetuity.	The	court	agreed,	noting	that	the	property	
involved	in	the	easement	was	not	fixed	because	the	boundaries	of	
the	residential	could	be	changed	without	approval	of	the	charitable	
organization. The court also noted that the documentation provided 
to	the	easement	grantee	was	inaccurate,	incomplete	and	insufficient	
to clearly determine the terms of the easement. Bosque Canyon 
Ranch, L.P. v. Comm’r,  T.C. Memo. 2015-130
 DISASTEr LOSSES.  On June 25, 2015, the President 
determined that certain areas in Nebraska are eligible for assistance 
from the government under the Disaster Relief and Emergency 
Assistance	Act	 (42	U.S.C.	§	5121)	as a result of severe storms, 
tornadoes,	straight-line	winds	and	flooding	which	began	on	May	
6, 2015. FEMA-4225-Dr.  On June 26, 2015, the President 
determined that certain areas in Arkansas are eligible for assistance 
from the government under the Act as a result of severe storms, 
tornadoes,	straight-line	winds	and	flooding	which	began	on	May	7,	
2015. FEMA-4226-Dr. On July 1, 2015, the President determined 
that	certain	areas	in	Wyoming	are	eligible	for	assistance	from	the	
government under the Act as a result of severe	storms	and	flooding	
which	began	on	May	24,	 2015.	FEMA-4227-Dr. Accordingly, 
taxpayers in the areas may deduct the losses on their 2014 federal 
income tax returns. See I.R.C. § 165(i).
 HEALTH INSurANCE. The IRS has published information 
for	 taxpayers	who	 received	 a	 premium	 tax	 credit	 in	 2014.	 If a 
taxpayer received advance payments of the premium tax credit in 
2014	under	the	health	care	law,	the	taxpayer	should	file	the	2014	tax	
return as soon as possible this summer to ensure the taxpayer can 
timely receive advance payments next year from the Marketplace. If 
advance	payments	of	the	premium	tax	credit	were	paid	on	behalf	of	
the taxpayer or an individual in the family in 2014, and the taxpayer 
does	not	file	a	2014	tax	return,	 the	 taxpayer	will	not	be	eligible	
for advance payments of the premium tax credit or cost-sharing 
reductions to help pay for the Marketplace health insurance coverage 
in	2016.		This	means	the	taxpayer	will	be	responsible	for	the	full	
cost of monthly premiums and all covered services.   In addition, 
the IRS may contact the taxpayer to pay back some or all of the 
2014 advance payments of the premium tax credit.  Because 
Marketplaces	will	determine	eligibility	for	advance	tax	credit	
payments and cost-sharing reductions for the 2016 coverage year 
this	fall,	it	will	substantially	increase	the	chances	of	avoiding	
a	gap	in	receiving	this	help	if	 the	taxpayer	files	the	2014	tax	
return	with	Form	8962	electronically	as	soon	as	possible.		If	the	
taxpayer missed the April 15 deadline or received an extension 
to	file	until	Oct.	15,	the	taxpayer	should	file	the	return	as	soon	as	
possible.		The	taxpayer		should	file	now	to	reconcile	any	advance	
credit payments received in 2014 and to maintain eligibility for 
future premium assistance. Health Care Tax Tip 2015-40.
	 The	IRS	has	adopted	as	final	regulations	regarding	coverage	
of certain preventive services under section 2713 of the Public 
Health Service Act (PHS Act), added by the Patient Protection 
and Affordable Care Act, as amended, and incorporated into 
the Employee Retirement Income Security Act of 1974 and the 
Internal Revenue Code. Section 2713 of the PHS Act requires 
coverage	without	 cost	 sharing	 of	 certain	 preventive	 health	
services by non-grandfathered group health plans and health 
insurance	 coverage.	The	 regulations	finalize	 provisions	 from	
three	 rulemaking	 actions:	 interim	final	 regulations	 issued	 in	
July 2010 related to coverage of preventive services, interim 
final	regulations	issued	in	August	2014	related	to	the	process	
an eligible organization uses to provide notice of its religious 
objection to the coverage of contraceptive services, and proposed 
regulations	issued	in	August	2014	related	to	the	definition	of	
“eligible	organization,”	which	would	expand	the	set	of	entities	
that	may	avail	themselves	of	an	accommodation	with	respect	
to the coverage of contraceptive services. T.D. 9726, 80 Fed. 
reg. 41317 (July 14, 2015).
 INCOME. The taxpayer participated in a 10-day medical 
study of a medical condition suffered by the taxpayer. The 
company	 conducting	 the	 study	 provided	 the	 taxpayer	with	
lodging and meals and $5,500. The taxpayer argued that the 
study	contract	provided	that	the	payment	of	money	was	for	a	
physical	illness	or	was	a	gift.	The	taxpayer	did	not	present	the	
contract as evidence.  The court found that the taxpayer’s medical 
condition did not arise because of the study because it existed 
prior	to	the	study;	therefore,	the	payment	was	not	received	as	
compensation for physical injury or sickness caused by the 
study	company.	The	court	also	held	that	the	payment	was	not	a	
gift	because	the	payment	was	not	made	out	of	a	detached	and	
disinterested generosity by the study company. The appellate 
court	affirmed	in	a	decision	designated	as	not	for	publication.	
O’Connor v. Comm’r, 2015-2 U.S. Tax Cas. (CCH) ¶ 50,364 
(9th Cir. 2015), aff’g,  T.C. Memo. 2012-317.
 INNOCENT SPOuSE rELIEF.	In	2005,	the	taxpayer	was	
assessed	for	unpaid	taxes	for	1998-2001	during	which	time	the	
taxpayer	was	married	and	filed	joint	returns,	although	without	
payment of the taxes. In 2009, the taxpayer requested innocent 
spouse	relief	which	was	denied	by	the	IRS	as	prohibited	by	the	
two-year	statute	of	limitations	under	Treas.	Reg.	§	1.6015-5(b)
(1).	The	taxpayer	made	a	qualified	offer	of	$50	for	each	years’	
taxes	but	the	offer	was	declined	by	the	IRS,	again	on	the	basis	
of the lapse of the statute of limitations. On July 25, 2011, in 
Chief Counsel Notice CC-2011-017, the IRS announced that 
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the	Department	 of	 the	Treasury	would	 enlarge	 the	 two-year	
deadline under Treas. Reg. §1.6015-5(b)(1) “in the interest of 
tax	administration	and	…	not	reflective	of	any	doubt	concerning	
the	authority	of	the	Service	to	impose	the	two	year	deadline”	and	
that	the	two-year	deadline	would	not	be	enforced	in	cases	then	
pending in the Tax Court. That same day, the IRS informed the 
taxpayer	that	it	would	concede	that	relief	was	not	time-barred	in	
this case. The taxpayer then sought recovery of litigation costs 
but the Tax Court denied the costs because the taxpayer’s victory 
was	a	result	of	an	IRS	settlement	of	the	litigation.	On	appeal,	the	
appellate	court	reversed,	holding	that	no	settlement	was	reached	
because the IRS made a unilateral concession of the innocent 
spouse	relief	issue	after	the	taxpayer	had	made	a	qualified	offer;	
therefore,	 the	 taxpayer	was	eligible	 to	recover	 litigation	costs.	
Knudsen v. Comm’r, 2015-2 U.S. Tax Cas. (CCH) ¶ 50,383 
(9th Cir. 2015), rev’g, T.C. Memo. 2013-87.
	 The	taxpayer	had	filed	a	joint	return	for	2010	with	the	taxpayer’s	
former spouse before the couple became divorced. The 2010 
return reported self-employment income from the taxpayer 
and	spouse’s	 separate	businesses.	However,	 the	 return	did	not	
include unemployment compensation received by the taxpayer 
and the IRS assessed taxes and penalties based on the unreported 
income. Although the taxpayer claimed to have never received 
the unemployment checks, the taxpayer requested innocent 
spouse relief from the assessed taxes. The court held that the 
taxpayer’s	claim	of	non-receipt	of	the	checks	was	false	in	that	the	
taxpayer	failed	to	produce,	or	allow	to	be	produced,	the	taxpayer	
bank	records	which	would	have	been	clear	evidence	to	support	
the taxpayer’s claims. The court held that the unemployment 
compensation	was	unreported	income,	and	because	the	assessment	
was	based	on	the	taxpayer’s	own	unreported	income,	innocent	
spouse	relief	was	properly	denied.		Agudelo v. Comm’r, T.C. 
Memo. 2015-124.
 LISTED TrANSACTIONS. The IRS has published 
notices that, effective July 8, 2015, basket option contract (and 
substantially similar) transactions in effect on or after January 
1,	2011,	 are	 identified	as	 “listed	 transactions”	 for	purposes	of	
Treas. Reg. §1.6011-4(b)(2). In a basket contract, a taxpayer 
enters	into	a	contract	with	a	counterparty	to	receive	a	return	based	
on the performance of a notional basket of referenced assets 
(the “reference basket”). The assets that comprise the reference 
basket may include (1) interests in entities that trade securities, 
commodities, foreign currency, or similar property (“hedge fund 
interests”), (2) securities, (3) commodities, (4) foreign currency, 
or (5) similar property (or positions in such property). Persons 
engaged in such transactions must disclose the transaction for each 
tax	year	in	which	the	taxpayer	participated	in	the	transaction	if	the	
assessment	limitations	period	has	not	expired.	Persons	who	fail	to	
disclose these transactions as required may be subject to penalties 
under I.R.C. §§ 6707(a) or 6707A and may also be subject to 
the	extended	limitations	period.	Taxpayers	who	filed	tax	returns	
claiming	the	purported	tax	benefits	of	such	transactions	should	
take appropriate corrective action and ensure the transaction(s) 
have	been	properly	disclosed.	Material	advisors	who	make	a	tax	
statement on or after January 1, 2011, have disclosure and list 
maintenance obligations regarding such transactions. Material 
advisors	who	fail	to	maintain	lists	of	advisees	may	be	subject	to	
the penalty under I.R.C. § 6708(a). In addition, the IRS may impose 
other penalties including the accuracy-related penalty. Persons 
satisfying the disclosure requirements for a listed transaction are 
deemed	to	have	satisfied	the	disclosure	requirements	under	Notice 
2015-48, I.R.B. 2015-30. Notice 2015-47, I.r.B. 2015-30; Notice 
2015-48, I.r.B. 2015-30.
 MEDICAL MArIJuANA. The taxpayer operated a legal 
medical marijuana dispensary in California. In addition to selling 
medical	marijuana	in	various	forms,	the	operation	was	set	up	much	
like	a	community	center,	with	couches,	chairs,	and	tables	located	
throughout the establishment. It also provided games, books, and art 
supplies  for patrons’ general use and offered services such as yoga, 
movies, and massage therapy. Customers can drink complimentary 
tea	 or	water	 during	 their	 visits,	 or	 they	 can	 eat	 complimentary	
snacks,	including	pizza	and	sandwiches.	The	taxpayer	offered	these	
activities	and	amenities	for	free.	The	taxpayer	filed	business	tax	
forms and deducted from gross income the ordinary and necessary 
business	expenses	incurred	in	the	operation.	The	IRS	disallowed	
the business expense deductions under I.R.C. § 280E because the 
business	involved	the	“trafficking	in	controlled	substances.”	The	
taxpayer	argued	that	the	sale	of	marijuana	was	only	incidental	to	
the full operation of the “community center.” The court rejected 
this argument and held that the primary business of the taxpayer 
was	 the	 sale	 of	medical	marijuana	 and	 the	other	 services	were	
incidental in comparison. Thus, under I.R.C. § 280E, the taxpayer 
was	not	allowed	to	deduct	business	expenses	from	business	income	
for federal tax purposes. Olive v. Comm’r, 2015-2 U.S. Tax Cas. 
(CCH) ¶ 50,377 (9th Cir. 2015), aff’g, 139 T.C. 19 (2014).
 MILITAry SErVICE INCOME. The IRS has published 
information for military service members on special tax rules for 
military income.  Deadline Extensions.  Some members of the 
military,	such	as	those	who	serve	in	a	combat	zone,	can	postpone	
some tax deadlines and can get automatic extensions of time to 
file	a	 tax	 return	and	 to	pay	 taxes.	Combat Pay Exclusion.  If a 
service member serves in a combat zone, certain combat pay is 
not	taxable.	Service	members	will	not	need	to	show	the	pay	on	the	
tax	return	because	combat	pay	is	not	part	of	the	wages	reported	on	
Form	W-2,	Wage and Tax Statement.	Service	members	who	serve	
in support of a combat zone may also qualify for this exclusion. 
Earned Income Tax Credit or EITC.  If a service member gets 
nontaxable combat pay, the service member can include it to 
figure	EITC.	Doing	so	may	boost	the	credit	and	the	combat	pay	
stays nontaxable. Moving Expense Deduction.  Service members 
may be able to deduct some of their unreimbursed moving costs. 
This applies if the move is due to a permanent change of station. 
Uniform Deduction.  Service members can deduct the costs of 
certain	uniforms	that	cannot	be	worn	while	off	duty.	This	includes	
the costs of purchase and upkeep. Service members must reduce the 
deduction	by	any	allowance	for	these	costs.	Signing Joint Returns. 
Both spouses normally must sign a joint income tax return. If a 
service member’s spouse is absent due to certain military duty or 
conditions, the service member may be able to sign for the spouse. 
In	other	cases	when	a	 spouse	 is	absent,	a	 service	member	may	
need	a	power	of	attorney	to	file	a	joint	return.	Reservists’ Travel 
Deduction.		If	a	service	member	is	a	member	of	the	U.S.	Armed	
Forces Reserves, the service member may deduct certain costs of 
travel. This applies to the unreimbursed costs of travel to perform 
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reserve	duties	that	are	more	than	100	miles	away	from	the	service	
member’s home. ROTC Allowances.  Some amounts paid to 
ROTC students in advanced training are not taxable. This applies 
to	allowances	for	education	and	subsistence.	Active	duty	ROTC	
pay is taxable. For instance, pay for summer advanced camp is 
taxable. Civilian Life.  If a service member leaves the military and 
looks	for	work,	the	service	member	may	be	able	to	deduct	some	
job search expenses. The service member may be able to include 
the costs of travel, preparing a resume and job placement agency 
fees. Moving expenses may also qualify for a tax deduction.  Tax 
Help.	Most	military	bases	 offer	 free	 tax	preparation	 and	filing	
assistance	during	the	tax	filing	season.	Some	also	offer	free	tax	
help after April 15. For more information, refer to Publication 3, 
Armed Forces’ Tax Guide. IrS Summertime Tax Tip 2015-06.
 PArTNErSHIPS
	 	 CONTRIBUTIONS.	 The	 taxpayers	 were	 two	 limited	
partnerships	which	acquired	undeveloped	rural	land.	The	taxpayers	
sold	 limited	 partnerships	which	 entitled	 the	 new	partners	 to	 a	
five	acre	parcel	for	building	a	residence.	After	all	the	partnership	
interests	were	sold,	the	taxpayers	transferred	deeds	to	the	parcels	
to the partners. The IRS assessed taxable gain from the transactions 
by treating the transactions as sales of property by the partnership. 
The	 court	 agreed,	 holding	 that	 the	 transactions	were	 disguised	
sales	because	the	new	partners	were	not	subject	 to	any	risks	in	
the partnership. Bosque Canyon Ranch, L.P. v. Comm’r,  T.C. 
Memo. 2015-130.
	 	 ELECTION	TO	ADJUST	BASIS.	The	taxpayer	was	a	limited	
partnership. One of the partners died during the tax year and the 
decedent’s interest passed to the decedent’s spouse. The taxpayer’s 
tax advisor failed to make the I.R.C. § 754 election to adjust the 
basis of partnership property. The IRS granted an extension of time 
to make the election. Ltr. rul. 201528027, April 13, 2015.
 PENSION PLANS. The IRS encourages eligible small 
businesses	that	did	not	file	certain	retirement	plan	returns	to	take	
advantage	of	a	low-cost	penalty	relief	program	enabling	them	to	
quickly come back into compliance. The program is designed to 
help	small	businesses	that	may	have	been	unaware	of	the	reporting	
requirements that apply to their retirement plans. Small businesses 
that	 fail	 to	file	 required	annual	 retirement	plan	 returns,	usually	
Form	5500-EZ,	can	face	stiff	penalties	–	up	to	$15,000	per	return.	
However,	by	filing	late	returns	under	this	program,	eligible	filers	
can avoid these penalties by paying only $500 for each return 
submitted, up to a maximum of $1,500 per plan. For that reason, 
program applicants are encouraged to include multiple late returns 
in	a	single	submission.	Find	the	details	on	how	to	participate	in	Rev. 
Proc. 2015-32, 2015-1 C.B. 1064. The program is generally open 
to	small	businesses	with	plans	covering	a	100	percent	owner	or	
the	partners	in	a	business	partnership,	and	the	owner’s	or	partner’s	
spouse (but no other participants), and certain foreign plans. Those 
who	have	already	been	assessed	a	penalty	for	late	filings	are	not	
eligible. The Department of Labor offers a similar relief program 
for	businesses	with	retirement	plans	that	include	employees	known	
as the Delinquent Filer Voluntary Compliance Program. Started 
as	a	one-year	pilot,	the	IRS	program	was	made	permanent	in	May	
2015. The IRS reminds retirement plan sponsors and administrators 
that	in	most	cases,	a	return	must	be	filed	each	year	for	the	plan	by	
the	end	of	the	seventh	month	following	the	close	of	the	plan	year.	
For plans that operate on a calendar-year basis, as most do, this 
means the 2014 return is due on July 15, 2015. For details, visit 
the Form 5500 Corner on IRS.gov. Ir-2015-96.
 For plans beginning in July 2015 for purposes of determining 
the full funding limitation under I.R.C. § 412(c)(7), the 30-year 
Treasury securities annual interest rate for this period is 2.96 
percent.	The	30-year	Treasury	weighted	average	is	3.18	percent,	
and the 90 percent to 105 percent permissible range is 2.86 percent 
to 3.34 percent. The 24-month average corporate bond segment 
rates	for	July	2015,	without	adjustment	by	the	25-year	average	
segment	rates	are:	1.31	percent	for	the	first	segment;	4.07	percent	
for the second segment; and 5.10 percent for the third segment. 
The 24-month average corporate bond segment rates for June 2015, 
taking into account the 25-year average segment rates, are: 4.72 
percent	for	the	first	segment;	6.11	percent	for	the	second	segment;	
and 6.81 percent for the third segment.  Notice 2015-50, I.r.B. 
2015-30.
 The taxpayer received distributions from a Section 401(k) 
retirement	plan	in	2011	when	the	taxpayer	had	not	yet	reached	
age 59 1/2. The taxpayer did not include the distributions in 
taxable income or pay the 10 percent additional tax on early 
withdrawals.	The	taxpayer	argued	that,	although	the	distributions	
were	taxable,		the	distributions	were	not	subject	the	additional	tax	
because the taxpayer used the money to avoid foreclosure on the 
taxpayer’s home. The court held that I.R.C. § 72(t)(1) provided no 
exception	for	financial	distress	or	mortgage	payments;	therefore,	
the	distribution	was	subject	to	the	10	percent	additional	tax.	kott 
v. Comm’r, T.C. Summary Op. 2015-42.
 rEPAIrS. The IRS has released a fact sheet containing 
information about the tangible property repair regulations. Federal 
law	 allows	 taxpayers	 to	 deduct	 all	 the	 ordinary	 and	necessary	
expenses they incur during the taxable year in carrying on their 
trade or business, including the costs of certain materials, supplies, 
repairs,	 and	maintenance.	However,	 taxpayers	 are	 required	 to	
capitalize the costs of acquiring, producing, and improving tangible 
property, regardless of the size or the cost incurred. In 2013, the 
IRS	issued	final	regulations	clarifying	how	federal	tax	law	applies	
to tangible property. In early 2015, the IRS also developed a special 
simplified	procedure	available	to	many	small	businesses.	I.R.C.	§	
162	allows	taxpayers	to	deduct	the	ordinary	and	necessary	expenses	
of carrying on their trade or business, including the costs of certain 
materials,	 supplies,	 repairs	 and	maintenance.	 	However,	 I.R.C.	
§ 263(a) requires taxpayers to capitalize the costs of acquiring, 
producing and improving tangible property, regardless of the size or 
the cost incurred.  Capitalized costs generally are recovered through 
depreciation for tangible property or amortization for intangible 
property. To ease the administrative burden faced by small business 
taxpayers	 that	want	 to	 apply	 the	 tangible	 property	 regulations,	
and	do	not	wish	to	compute	an	I.R.C.	§	481(a)	adjustment,	 the	
IRS	has	provided	a	simplified	procedure	that	can	be	used	for	the	
first	 taxable	year	beginning	 in	2014.	 	Under	 this	procedure,	an	
eligible small business may choose to change to certain methods 
of accounting under the regulations by taking into account only 
amounts paid or incurred in taxable years beginning on or after 
Jan.	1,	2014.	Small	businesses	that	make	this	choice	will	not	have	
an	I.R.C.	§	481(a)	adjustment	for	the	first	taxable	year	beginning	
in	2014,	and	will	not	be	required	to	file	Form	3115,	Application 
in	depreciation	method,	new	line	7h	that	asks	whether	the	property	
for	which	 the	 change	 is	made	will	 be	 in	 a	 single	 asset	 account,	
multiple	 asset	 account,	 or	 a	 general	 asset	 account;	 and	 (5)	New	
line	27	that	reflects	a	previously	announced	increase	from	$25,000	
to $50,000 the limit for the election to include an entire 481(a) 
adjustment in income in one year. Federal Tax Day - Current, I.2, 
Draft Version of Form 3115 released: IrS to Allow Old Version 
for 2014 repair reg Changes, (Jul. 17, 2015).
 AGrICuLTurAL TAX 
SEMINArS
by Neil E. Harl
 See the back page for information about these seminars.  Here 
are the cities and dates for the seminars this summer and early fall 
2015:
  August 24-25, 2015 - Holiday Inn, Council Bluffs, IA
  August 27-28, 2015 - Quality Inn, Ames, IA
  September 3 & 4, 2015	-	Truman	State	University,
					Kirksville,	MO
  September 14 & 15, 2015 - Courtyard Hotel,
     Moorhead, MN
  September 17 & 18, 2015 - Ramkota Hotel, Sioux Falls, SD
  September 28 & 29, 2015 - Holiday Inn, Rock Island, IL
  October 13 & 14, 2015	-	Atrium	Hotel,	Hutchinson,	KS
	 Each	seminar	will	be	structured	 the	same	as	described	on	 the	
back	cover	of	this	issue.	More	information	will	be	posted	on	www.
agrilawpress.com	and	in	future	issues	of	the	Digest.
FArM ESTATE AND 
BuSINESS PLANNING
by Neil E. Harl
18th Edition (2014)
	 The	Agricultural	Law	Press	is	honored	to	publish	the	revised	
18th Edition of Dr. Neil E. Harl’s excellent guide for farmers 
and	ranchers	who	want	to	make	the	most	of	the	state	and	federal	
income	and	estate	tax	laws	to	assure	the	least	expensive	and	most	
efficient	transfer	of	their	estates	to	their	children	and	heirs.		The	
18th	Edition	includes	all	new	income	and	estate	tax	developments	
from the 2012 tax legislation and Affordable Care Act through 
2014.
	 We	also	offer	a	PDF	version	 for	computer	and	 tablet	use	 for	
$25.00.
 Print and digital copies can be ordered directly from the Press 
by sending a check for $35 (print version) or $25 (PDF version) to 
Agricultural	Law	Press,	127	Young	Rd.,	Kelso,	WA	98626.	Please	
include your e-mail address if ordering the PDF version and the 
digital	file	will	be	e-mailed	to	you.
	 Credit	card	purchases	can	be	made	online	at	www.agrilawpress.
com	or	by	calling	Robert	at	360-200-5666	in	Kelso,	WA.
	 For	more	information,	contact	robert@agrilawpress.com.	
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for Change in Accounting Method. This procedure permits a small 
business	to	implement	the	final	regulations	on	a	prospective	basis.		It	
also outlines common tax areas that affect small business taxpayers 
and	information	needed	for	filing	returns	for	2014	and	subsequent	
tax	years.		A	set	of	questions	and	answers,	posted	on	IRS.gov,	can	
help interested taxpayers and tax preparers better understand the 
tangible	property	regulations	and	the	simplified	option	for	small	
business.	Further	details	on	the	simplified	option	can	also	be	found	
in Rev. Proc. 2015-20. FS-2015-20, July 20, 2015.	But	beware	of	the	
statutory	requirements	for	the	Commissioner’s	approval	wherever	
it involves a change of accounting method. Rev. Proc. 2015-33, 
2015-1 C.B. 1067 (discussed in 26 Agric. L. Dig. No. 13).
SAFE HArBOr IN TErEST rATES
August 2015
 Annual Semi-annual Quarterly Monthly
Short-term
AFr  0.48 0.48 0.48 0.48
110 percent AFR 0.53 0.53 0.53 0.53
120 percent AFR 0.58 0.58 0.58 0.58
Mid-term
AFr  1.82 1.81 1.81 1.80
110 percent AFR  2.00 1.99 1.99 1.98
120 percent AFR 2.18 2.17 2.16 2.16
  Long-term
AFr 2.82 2.80 2.79 2.78
110 percent AFR  3.10 3.08 3.07 3.06
120 percent AFR  3.39 3.36 3.35 3.34
Rev. Rul. 2015-16, I.R.B. 2015-31.
IN THE NEWS
 rETurNS. The IRS has released a draft version of Form 3115 
(Rev. December 2015), Application for Change in Accounting 
Method.	CCH	has	reported	that,	at	an	IRS	webinar	presented	on	
July	 15	 dealing	with	 the	 tangible	 property	 regulations	 (i.e.,	 the	
repair regulations), an IRS representative indicated that taxpayers 
will	be	permitted	 to	continue	using	 the	current	version	of	Form	
3115	 (Rev.	December	 2009)	 to	file	 accounting	method	 changes	
for the 2014 tax year under the repair regulations even after the 
final	version	 is	 released.	Significant	 changes	 to	 the	new	version	
include: (1) The provision of space on line 1 for listing multiple 
designated accounting change numbers for situations, such as the 
repair	regulations,	where	different	types	of	changes	are	allowed	on	
the	same	Form	3115;	(2)	New	line	3	that	asks	whether	the	taxpayer	
is including all information and statements required to make the 
change;	 (3)	New	 line	16	 that	 requires	 the	 taxpayer,	filing	under	
either the advance or automatic consent procedures, to attach a 
full explanation of the legal basis supporting the proposed method 
for the item being changed. The taxpayer must include a detailed 
and	complete	description	of	 the	 facts	 that	 explains	how	 the	 law	
specifically	applies	to	the	applicant’s	situation	and	that	demonstrates	
that the applicant is authorized to use the proposed method. All 
authority (statutes, regulations, published rulings, court cases, etc.) 
supporting the proposed method and a discussion of any contrary 
authorities must be included; (4) In Schedule E, relating to changes 
  
 
AGrICuLTurAL TAX SEMINArS
by Neil E. Harl
		 Join	us	for	expert	and	practical	seminars	on	the	essential	aspects	of	agricultural	tax	law.	Gain	insight	and	understanding	from	one	of	the	country’s	
foremost	authorities	on	agricultural	tax	law.		The	seminars	will	be	held	on	two	days	from	8:00	am	to	5:00	pm.	Registrants	may	attend	one	or	both	
days.	On	the	first	day,	Dr.	Harl	will	speak	about	farm	and	ranch	estate	and	business	planning.	On	the	second	day,	Dr.	Harl	will	cover	farm	and	ranch	
income	tax.	Your	registration	fee	includes	written	comprehensive	annotated	seminar	materials	for	the	days	attended	and	lunch.		A	discount	($25/day)	
is	offered	for	attendees	who	elect	to	receive	the	manuals	in	PDF	format	only	(see	registration	form	online	for	use	restrictions	on	PDF	files).
See Page 119 above for a list of cities and dates for Summer and early Fall 2015
The topics include:
  
The	seminar	registration	fees	for	each	of	multiple	registrations	from	the	same	firm	and	for	current subscribers to the Agricultural Law 
Digest, the Agricultural Law Manual, or Farm Estate and Business Planning	are	$225	(one	day)	and	$400	(two	days).		The	early-
bird registration fees for nonsubscribers	are	$250	(one	day)	and	$450	(two	days).	Nonsubscribers	may	obtain	the	discounted	fees	by	
purchasing	any	one	or	more	of	our	publications.	See	www.agrilawpress.com	for	online	book	and	newsletter	purchasing.
	 Contact	Robert	Achenbach	at	360-200-5666,	or	e-mail	Robert@agrilawpress.com	for	a	brochure.
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 Corporate-to-LLC conversions
	 New	regulations	for	LLC	and	LLP	losses
Closely Held Corporations
 State anti-corporate farming restrictions
 Developing the capitalization structure
 Tax-free exchanges
	 Would	incorporation	trigger	a	gift	because	of
  severance of land held in joint tenancy?
 “Section 1244” stock
    Status of the corporation as a farmer
 The regular method of income taxation
 The Subchapter S method of taxation, including
	 	 the	“two-year”	rule	for	trust	ownership	of
  stock
	 Underpayment	of	wages	and	salaries
Financing, Estate Planning Aspects and Dissolution
  of Corporations
 Corporate stock as a major estate asset
 Valuation discounts
 Dissolution and liquidation
 Reorganization
 Entity Sale
 Stock redemption
Social Security
			In-kind	wages	paid	to	agricultural	labor	
Second day
FArM INCOME TAX
New Legislation
reporting Farm Income
 Constructive receipt of income
 Deferred payment and installment payment
  arrangements for grain and livestock sales
	 Using	escrow	accounts
 Payments from contract production
 Items purchased for resale
 Items raised for sale
 Leasing land to family entity
 Crop insurance proceeds
	 Weather-related	livestock	sales
 Sales of diseased livestock
	 Reporting	federal	disaster	assistance	benefits
 Gains and losses from commodity futures, 
  including consequences of exceeding the
  $5 million limit
Claiming Farm Deductions
	 Soil	and	water	conservation	expenditures
 Fertilizer deduction election
 Depreciating farm tile lines
 Farm lease deductions
 Prepaid expenses
 Preproductive period expense provisions
 Regular depreciation, expense method
  depreciation, bonus depreciation 
 Repairs and Form 3115; changing from accrual
  to cash accounting
 Paying rental to a spouse
	 Paying	wages	in	kind
 PPACA issues including scope of 3.8 percent tax
Sale of Property
 Income in respect of decedent
 Sale of farm residence
 Installment sale including related party rules
 Private annuity
 Self-canceling installment notes
 Sale and gift combined.
Like-kind Exchanges
 Requirements for like-kind exchanges
 “Reverse Starker” exchanges
					What	is	“like-kind”	for	realty
 Like-kind guidelines for personal property 
    Partitioning property
    Exchanging partnership assets
Taxation of Debt
 Turnover of property to creditors
 Discharge of indebtedness
 Taxation in bankruptcy.
First day
FArM ESTATE AND BuSINESS PLANNING
New Legislation 
Succession planning and the importance of
 fairness
The Liquidity Problem
Property Held in Co-ownership
 Federal estate tax treatment of joint tenancy
 Severing joint tenancies and resulting basis
 Joint tenancy and probate avoidance
	 Joint	tenancy	ownership	of	personal	property
	 Other	problems	of	property	ownership
Federal Estate Tax
 The gross estate
 Special use valuation
 Property included in the gross estate
 Traps in use of successive life estates
 Basis calculations under uniform basis rules
	 Valuing	growing	crops
 Claiming deductions from the gross estate
 Marital and charitable deductions
 Taxable estate
 The applicable exclusion amount
	 Unified	estate	and	gift	tax	rates
 Portability and the regulations
 Federal estate tax liens
	 Gifts	to	charity	with	a	retained	life	estate
Gifts
	 Reunification	of	gift	tax	and		estate	tax
	 Gifts	of	property	when	debt	exceeds	basis	
use of the Trust
The General Partnership
 Small partnership exception
 Eligibility for Section 754 elections
Limited Partnerships
Limited Liability Companies
	 Developments	with	passive	losses
